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A number of court cases. are being decided and 
are being .passed that have an impact upon the First Amendoent 
of children in the Onited states. In addition, -groups such as 
national ParintjgeaGhers Association, Action for ohiidrea's 
Television, thej^ouncil on Dental Health, and' the American Public 
Health Association are lobbying for legislation that would limit the 
types of coimunication available to chll4ren. The U,- s. Congress in 
turn is pressuring federal agencies like the Federal ConmunicatlDns 
Comaission and the Federal Trade Cdnaission to maJie rules aefining 
material permissible for children's consuBption. Although this trend 
seems to be gathering nomentum, there are as yet no mechanisms for 
defining what the rights of the children are aad no approach that 
allows for the uniform application of those rights. The "neightened 
Judicial scrutiny test" would give lawmakers and' judges alike' 
guidelines to be used in insuring society's futerest in the 
protaction of children and the child's Interest in becoming an 
Informed member of the adult society. The heightened judicial 
scrutiny test involves answering two questions; (1) Does the 
regulation at issue serve an important government objective? 
Is the regulation substantially related to the achievement' 
objective? (BL) 



and (2) 
of that 
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. " ' toward a THEOfcf of MB FIRST AtgMDMBIT ■ \ - * * - _ 
. RIGHTS OF CHIIJ)RBt - - ■ ' \ 

latrodyetlon / 

Ths Isgal WM of children's rights tmdsr the First AmamdnOTt to thm ' 
Constitution Qf the United States is mtxplof ad and Judicially undeveloped. ^ An 
initial anjslysls of /"bfa^brea reveals two haste facts ^ Firsts the courts have, ^tot . 
,yet articulated any special factors that might determine how existing legal / ^ 
meohanlms fo# analysing the First Amen^ut rights .of adults 'can hip applied ta 
mlnprs. Second, the constitutional tests of equal p^tection traditionally used to 
determine if an adult has heen afforded civil rlghts^e themselves « as will he 
shown » :Ui a state of flt^t r V 

■ ■ • ^ ■ ■ ■ » ^ 

. - ■ i « , ' ? ■ ■ : V . ^ ^ 

' ■ • ■ / ' ' : ' , ■ ■ , ^ /" . ^ . - 

In order to delineate and provide a means of discussing the First ^^endment 
rights of children p this paper proposes a tests the "heightened Judicial scrutiny 
test »" which can th^ he used as a legal litmus in the area of children- and the 
iFlrst i^endmmtf various l^s md court decisions eoncemlng minors can he 
measured against the test with the goftl of developing a unified approach to the 
First Anendment rights of children* ^ 

The Constitutional Mghts of flilldreri^ 

An examination of the rights that adhere particularly to children quickly . 
reveals that the notion of a special legal status for minors and the attendant 
protectionist attitude that our society takes toward thm ts a relatively recent 
phCTomenon. Until the seventeenth centu^ no special raphasls was given to child* 
hood as a separate phase of the life cycle. "dSvlously Infants needed'^special 
care rad attention, hut once tHey had been weaned and had achieved a mlnjj&um of 
ability to, take care of themselves, they beeme "smdll adults"— mingling , workiug 
and playing with mature people^"! As the French liitellectual historian Phillip 
^les has pointed outi 

In the middle ages.,. and for a long time after that 
ill the lower cl&sses, children were mixed with adults 
ASi soon as I they were considered capable of doing 

V without thmr mdthers or nanniiSi not long after a tardy 
.weaning (inl 'other words at about the age of seven)* t 
They immediately went straight Ipto the great community of ^ ^ 

men, aharlng in the work and play^ of their companions t 

. old and young al4ke.^ 



In the seventeenth century,, attitudes toward children changed. Clergymen and 
humanitarians of this time encouraged the eeparatlon of children from 'adults, 
and, as tHese thtokers influenced parents, a. j^hole new attitude toward the child 
resulted, ^e child traerged as a special person, primitive*, . Irrational and 
innocent. 3 ^ * ■ • 



"Children-' Is^used generlo^fl.y to refer to all persons who have hot reached the 
age of maJbrltyV J -Minors'' used Interchangeably with '"chlldrenj/" 



) riut this Increase in eoiiesrn f at the welf are\of chlldreh ha^ as:a cerbllary 
the l4gal notion that minors were tha,ehargaa; of tha f Mally ind tha state . and 
iegally imablp to aet far th^elves. * \ - : . 

■ ./ ^ ' ' i ^ ■ . ' ' ^- ' . ' 1 ' ^ /, \ : " 

: In colonial ^arlca' childrtn wsra traatad as strvantSp 

owing strict obadlacce to thair parents and hol^ngf ^ 

positions of completa substwienca "within tha family 

imitt The coamon law did not distinguish batwain tha 

Infant and tha mature t-aanagarp eatagorliing both asl ^ . 

Slnors and generally treating th^ ad the "property"! 

of their parents t who cauld make any and all decisioiis 

affecting them.* ■ ' ' ■ 1 \ 

Although this view of ehildren has been rejected by the United States SuprOT6 
Co^rt in recent years, 5 the Court has itlll not analyEed rtie "tdtality of the 
relationship of the minor «id the State*"* , \ 

'•"Bie Court has recognized that children "are 'persons* under ^^our Constitution, " 
and that thay "are possessed of fundamental rights which the sta^ must respfct/"^ 
S^larly , it has stated that "Constitutional rights 4q nqt maturk and come into 
being magically only when *na attains the state-defined age of majority* Minors* 
as well as adults, are protected by the Constitution and possess cbnatitutlonal 
rights*"^ V 

But other than'these very general statements, the Court has provided little^ 
commentary regarding haw and to what cKtent tha rights of adults apply /ta children. 
Recently, the Caurt,\in dealing with miner's att rapt s to redeive medical seri^lcas 
without parental consent, has taken the opportunity to coment somewWt more 
specifically on the rights o£ children. For this reason the case containing these 
coiments, Bellottl v. Baird lO^ invites lamination. , \ \ 

' ^- ^ . ' ■ ^ / ^ \ ^ ■ ' ' ■ ^ / . ' \ ■ ^ ^' ■ 

the issue the Court faced in this case, which was decided in July, 1979, was 
the constitutionaHty of a Massachusetts statute that required unmarried minor 
girls desiring an abortion to first attMpt to gain approval of bath parentis and 
subsequently ta petition a Judge If one or both parents refused consentl \ 

The Court began its eight- i^-one majority opinion written by Mr. Justice 
Powell with a statement abbut the rights of children r "A child, merely on accaunt 
of his minority, is not beyond the pratectian of the Constitution* *Whatever may 
be their precise impact,, neither the Faurteerith Amentoent nar the Bill af Rights 
is for adults alone. "li ^ ^ ^ \ 

But the Court went an ta quickly quote Mr. Justice^ankfurter's 1953 statment 

that 'Legal theories and their phrasing in other casep^adlly lead to fallacloui 

reasoning If wicrltically transferred to determination of a state's duty toward \ 
children. "12 . 

■ ^ \ 
Why can the rights of children be limited? The Court artieulates three reasons 
that make the limitation aceeptable. First Is the peculiar vulnerab^lty of 
children. The Court points out that this factor has led to the establlstaent of a 
system of juvenile courts, an arrangement that Is constlfiutionally permissible s ' 
'The State is entitled to adjust its legal systM to account for children's 
vulnerability and their needs. "13 ' 



Th€ second rtNisoQ for such ltolt«looi is tha 'inability of cAikdren mflke 
^ erjttlcal declsions ln aia iriforaadp iature/ omner."M Hmc the CoUtft ref aifred to 
paat decisions .Ih, which it has hald that "the States validly may Itolt the freedom 
of chUdrfn to choose for thMielves In the making of ^portantp afflmatlye * 
choices with potentially serious Gonseqi^nces.'*!^ v ^ ^ 

^ ThM last reason Is' the importance of the parental role in child-rearing. The 
Cotart noted that the tradition of parental authority^ lohg accepted by our legal ^ 
systeoii ''Is nbt Inconslrtent with our tradltiop of individual 

Having SO outlined the rights of children and the Instances in whl^h those 
iflghts may be llmitedp the Court held the Massachusetta Iw uncons^tutional 
because It failed to prcivide an alternative permission procedure fosk those minors 
who did not wnt to aeik parental authorization. The Court felt th^" the state 

burdened the minor's fimdanental right to abortidii, especlaily in lightj 
of ^^tlme factor: "A pregnant adolescent, ,c«inot preserve for long, the ^ ^ 
pOMiMllty of aborting, which effectively spires in a matter of weeki-from the 
onset of pre^ttcy#"l7 C- 1 

■ ' ^ ' _ , . . ■ ^ ^ . -:. ■■ ■ _ _^ ;■■ . , / ^ A , .. . / 

Because of the unique nature Md cpnsequences of an aboftiori dbclaion, the 
Ckiurt was loathe "to give a third party an absolute , and posaibly arbitrary,, veto 
over the disclslon. * ."W .Wading farther into the dallcate iMue W thta parent's 
right to make^ such a decision for his child, the Court admonished the state "to 
act with particular sensitivity when it legislates to foster parental Involvment 
in this matter ,"!" (Baphasis added.) ^ * ^ ~ ^ 

To s^marize Ballot ti ^ the ease would seem to yield thrtee ji^portant points i 
(1) the rights of children may be different from those of adu^^s in, arrangepents 
such as the juvenile court syetCTp In instances in which chlldfen could make ^ 
critical decisions that could result in their harm, and In das|s that defer to 
parental authorltyr (Z) when a right may effectively expire dv| to a time factor, . 
the state must use extreme care In the exercise of its authority; and (3) although 
the Court accords great respect to the role of parentis In the j upbringlnf of their 
cWldren, the state must be sensitive when it foaters parental .Itivolvemiftt in the 
eKerclse of rights of the minor. « . ' ^ 

With Bellottl as a backdrop, it is productive to exralne two inatancip in 



which th 
Amendment 



e Court has specifically dealt with the Involvraent of children In First 
t^ issues,- * - " ' / ^ ' ^ i- - ' ■ 



The First Amendment Rl ghta of Children I . ^ ^ 

' . — -: ~ ~ ' { - ' 

Ginsberg V. New York ^Q tested the„const^iitiohallty- of a state law which 
prohibited the sale to minora under 17 y^ars bif age material drffln^ tb be obaqene 
on the baslft; of its appeal to children, rAt ^e outset, of the case. New York ^ 
determined that the "girlie" magazines sdld tftva minor in this case would not' be 
considered obscene for adults. Thus, tt^^lsitie the Court faqed was notS^ether ' 
s^ch material could be sold to adults, rai^hir if a state could apply different 
standards for determining what Is obscene' godchildren. . \ ' . . ' ' 

^ In determining that the state does h^e the power to adopt; i^at 'has been 
termed "variable obscenity" sWndards; 21 the Court pointed out t^ general 
authorltjr of leglslaturess [. ,vl! i / ^ - ' 



4. 



I t^t the State has power to thee adjustnenc (l.e.» i 
idifferiiig staiiddrds 4or obseem.t^ aaedto eleaVa £or:.w# 

reeagnlsed that even whtre there la an lnva^lo^ of 
'titbtected freedoaia V'the^t^owWof ^the atata to contr^bl the 
ebi^yot af ehlldr^ reaches peyrad ttm authdrity o^r 




Inter est 



irst J.S the right pf parenfa 




i This auttiorjty peyives from two 
eontrol their children; / , . 

Cc 3 o^stituttonai' interpretation has Qonslst'ently refco^*. ^ 
nlzed^£hat parratfs' el^bas ^^to authority In their own house- 
holds to ifirect the/raarlng of their chlt'dran j|.s basia in 
the structure of our aociety\ . * . itia legislature 'oould ' 
properly concluda that parents and others teacharsi for 
mmple, who have this primary responsibility for children's^ 
well-bping are mtitlsd to the support ^f Iws designed to , V • ' 
^ Wd dlseharga^ of that ref i 
prohibition against sales to minors does not bar ^parents who ^ 
. ^ ^ SO' deiiirfa from purchasing the magaEihss' for their children, 23 ' 

The second Intersst promotJsd by this Im? is the concern of the state tts^f 
for the well-being of its youth r / . ' U 

iCT]he knowledge that Atfential Control or guidance fcaimot y ; . 

alwayf^ be provided an? society's transcendent Interest in. ■ 
protecting the welfare of ehildren justify reiasonable ^ ^ 

' ^ regulation of the sali of material to them p It isV therefore,- / 

altogethar fitting and proper for a state to Include in a * 
. 'statute designed to rMulate the sale of tomography to children 

.special standards, ,v.2ft - 

Finally^ the Court pointed out thit since "obscenity Is not within tha.area of 
protected speech and press, "25 t^i^g%gtatute does not invade const Itutionai' rights. , 
For this reasoni the Court raj acted the assertion by New York that* the ^ sale of 
such material to minors poses "a clear and present danger to the people of the 
statep"26 ^nd noted that such a test is n^t raqulred. where unprotected , speech is 
at issue, . ' ^ 




Application of the "clear and present dariger doctrine" would compel the atate 
to demonstrate a' shming of circumstances which could lead to violence. ^ The Court 
was skeptical about this link and registered doubt that "this finding by tlaw York 
expressed an- accepted scientific f«ct."28 Neverthelesi^ the iaw is' upheld Because 
the law promotes the leglttoate Interest of the State in its 

In hls^ concurring ©pinloh, 
philosophy of the majorltyi 



Mr% Justicfe Stewart sums, up the underlying 



I think a State may permlsfilbly determine that, at least in 
some precisely delineated areasi a child* • *!§ not possessed 
of that full capacity for individual choice which ip the 
presupposition of First toendmant guarantees. It is only - 



EKLC 



6 



0 



ispon suqh/a pt«Blse» I Should suppose/ that a Statp 
may deptivs ehildren^^of other right s^-f^g right to 
narr7,\for txmpl^p or the viiht to vote-"4eprivations 
that would be ^uetitutionalit^ intolerable for tfdultsl^S ^ 



coQtiraplating (Ae inpllc^ioni of Gingber^^ two factors nust be kept in 
mind« nie first is thAt lnf usi&g obscenity dootritie to hold the stafute valid » ^ 
and not some othsf gr^und^^ stidh 4s the fourth Mendienti^ Court was in a' , 
sense p since obkcttlty is /not protected spee^, making^thls a nd^Flrst ^andmantf 
issue; therefore p the -rtillty of the^ states to regulata the reading matter of f 
minors is a limitedf oner ^ 'Olnsberg shduld not be read to support broad state 
rest^ictloni on the acceis of minors to nonobscena . material such as violent flJjns 
wen if the state reasonably judges ^h^ to be injurious to minors, "30 

The isecond factor is that the New York statute was vary narrowly drawii^ It 
"only restricted vlstial material, of a specitic^atujp^^nd said nothing whataver 
about the publication * of ideas i 31 




Ication which was^very clearly 



" The next case ^nier ra^iaw dealt with c 
within the ambit of tlrst ^endment i 

Tinker v. Pes Btolnes Independent School Dl^tri^t^ ' grew out of a ruling by 
public school off ielala that prohiblte from wearljig black armbands as 

syiibols of their sentjBiMts against the Vletnaro^ar* iV-tts adJudlQation of the 
case p three facts were emphasized by the Suprraa Court r first i only sevan^out of 
, 18p000,.Das Moines school children ct^ose^to wear the am bands | second , the 
-adisinlstrators' contention that a disturbance that wpuid Inter fare With school 
discipline would result from the display was not realized; and third , students in 
the achoc^ls prior to this incident had been allowed to watt political symbols, 
4uch as t^e Nazi Iron Cross md national political campaign buttons* ^ • 

In its oplnionp which hel^ uricoudtitutionaL th|p ruling of the school 
adirinlstratprSp the Court took the opportunl the First toantoent 

rights of children: \ • " ^ 

, , First Amendment rlghtSsp ^applied in* light of the 'special 

■ character of the school enviroments are available to 
teathers and studenM, It can. hardly be argued that elthe# 
^ ' students or teachers shed their constitutional rights to 

freed<^ of speech i or expression at the schoQlhouse gate. 
This has been the uimlstakable holding, of this Court for 
almost 50 years. 3^ . i ' 

The Court displayed its respect, for the authority t4ie states^ school 
officials have to Control cottduct in .the schools» but pointed out that thle case 
de^ls not with conduct^ ''thatf intrudes upon the work of the school or the rights 
of other students, "34 tiiifr rather with "direct, primary First Mendment rights akin 
to 'pure speech. '"35 A simple fear on tfte part of school off idlala' that a 
disturbance may erupt itf not euff lcljint ground, to deny First Amendtaient rights: 

our systOTi undifferentiated fear or apprehension of 
•disturbance Is not inough to overcome the "right to 
freedom expression. Any depavt^re from absolute 



ERIC 



\ 



• ^^IJ^entatldn My causq tro^ 

v , thl naJoTity'B opialbn may Iniplre feiar. .But our 
, cottstltutlott^jgays «e must tak^ this ti,flk. , 36 > 

The CouTt Went on to reinforcfe thi full cowktlt^^^ 

. . $todenta in school as trail as out of school are' ''persons" 

under; our eonstltution/ They are-pdsBeMed of fundaaental # ' 
, rights which the itate n^^ - « 

• , must respect their dbllgaitions to the state, in our syatan, • ' 
students may' not be regarded as iClosed-c^ ■ 
of only that which the State chooses to comunlcat . . . 
K * In absence of a specific showing of constitutionally valid 

• • free expression of ^jW.t views. 37 " \ 

, This reference eo an "absence of a specific showing of tonstitutlonally valid 
reasons to regulate their speech" jsuggests that in Tinker the Court was applying 
the clear and present danger doctrine. There was no showing j»by officials that the 
speech In question might le^ to vlolenc*. la fact, the officials' position was 
based on the feeling that "schools are no place for danon8trations."38 since there 
was no danger of violence, under the clear and present danger teat, t<ie speech 
could not be ;,^proscribed. , / ' ' 

' ■ ' : . ' ■ "' ' ' , ■ i - -> . . ' 

It should be noted that In this case the Court made fto attempt io differentiate 
between the Plr^t Amendment rights of adults and nlnors as Justice Stewart did in' • 
hjs concurrlngifaplnlon In Ginsberg . Since the Court chos/not to qualify Its 
opinion, it apears to hayeNeOHfiluded either that mlnors^o. in fact possess the 
necessary capacity for claiming and exercising First Mendment rights or that the 
level of 'capacity is not^ eruclal to making the . threshold determination whether 
such rights arf applicable to minors. "39 - * . 

J 4A^^ appar^^lfferences in the holdings of Glnsbera and Wnker, which were 
decided wlthln-a-^r of each other, can be explained In terms of the nature of 
the «pre^lon l^ivedi ofle dealt with obscrinlty (a form of comnunlcatlon not 
protected By, the^-Mrat Amendment) and the other with polttleal speech (the very 
type of communication some cotaentators believe the First Mendment was Ktpressly 
written to prot^ftt) , - - • ■ 

However, ataeast one meober of the Court was confused enough by the distance 
between the^E^ro^ldlngs to remarki"! cannot share the Court 'a 
assimptlon tha^^tha First Aoendnent rights of children are co^extenalve with 
those of adults^.. Indeed, I Had thought the Court decided otherwise Just last term 
In Ginsberg . . i, ' '- 

^ This confusion, umltlgated by scholarly Inquiry Into the area, suggests that 
what is needed a general theory of the First ^endment rights of children, a 
theory that mlgl^- provide a teat that could be applied to a variety it factual 
situations and tflll yield a unified approach to ^hls complex area. . ' 

Such a thegjt la especially crucial at a tlme.^hen administrative agencies ' 
such as the Fedetal Trade Coomlsslon.and the Federal C^bnlcatlons Commission are 
enacting admint^atlve lawp In the belief that chlldrermust Ije protected from ' 
various types of Icomnunicatlon. - , . , 



^M; N*ok» nit Syat€m pf f^ieedom of EKprtsslon . Thomat Mers€^ raf af k^to tht . 
neid fDr flueh a test, at Ifast irtien questions tff obseanity gre Iwro^eds 

.ITjha full pr©tao€i^ theory of ttCm Fliflt ^OTdme^ • 

cannot be appilad, Nor^ in vi^ ;^ - " 

^ r % ' . taioiaedg^ about ths,8ub|sQt, can tiie cltar anilpresent . V 
, dai^wHstbft ^ployed tO 
: ^ , brobscfenlty to cHUdr8»K .^en a balancing tesi would 

^ . no^ ba faaslbtai We ara irft than, at Iwet fdll^ the % % 
'\ tlma baing^p %rt.th little nora than a dua pKeess/ teat*^ . - 
that.tha restriction be a reasonabla ona,A2 |! : . 

fhlapapar suggests that a ra£in|« Pourtaenth Mandiant a protection tast 
is most suitably to datarmine the Fir« Aiandment rightlfof children* ^3 

■•' ■ ' ' ■ ^ - ■ ' ■rr . 

- _ _ . ' ■■ . -. ■ ■ ^ ^ ■ I ' 

Fourtaanth Manfa#it and Equal Protection / : . 

Tha Fourtaanth Mandment to the United Statas ,ConatUtutipn, ratified in 1868, 
was passed in' reaction ta Prasidant Johnson's veto, of the Civil Rights Bill of 
1866, which was to guarantaa blacks the sraia civil rights as whitas* 

^ Mthough cons^itjiitionai hist drtate tha many purposals of the framers of 

^ the Ameodmant, thara^its no doubt that, whatever alste they may haVa wlihad to do, 
they did Intend to validate the 1866 i^t Md *tharabr Msura that blacks had 
aquality of legal status mnd voting rigfits*** Nevarthaless, the language of the 
Amendment does go bayond^e prohibition of rac^l d^crlainati^nr 

^ All •pereons born. or naturallgad in the l^ic^^ 

and subjact to the J^risdletion 'tharaof , ai^e citizens ' : 
of the United Statas and of the State wharein they reside/ 
No state shall make or enforce any law which shall abridge tha \ 
^ prdvllagas br immunities of citizens of the United States; 
nor shall any Stat^ deprive any parson bf life, liberty, or " 
property, without due process of law| nor deny to any person ^ 
. within its jurisdiction the equal protactlon of the l^s.^ 

By choosing Idnguage that weat bayond the tangible ham they were saaklng to ^\ 
redressi, i.e., unequal treatment of blacks^ tha drafters of this Amendmant provided 
g^nerationa of Jurists and legal scholars with words that do not assert a spaclfic 
rule but rather state a principle capable of a wide range of meaning* 

One hundred years of interpretation of the Mendment and of its final Equal 
Protection Clause has pinnped solidity into^ the abstract prlnclpler application or 
the ^endmfent usually begins when a group or classification has been drawn by the 
State or by some agency thereof and people in the group claim that this grouping 
or "discrtainatloA" denies thW. equal protectloh of the 1^^. 

A\ determination of whether equal protection has b^ien denied must take into 
account the fact that "all legislation Involves classification of s,OTe sort."^^ 
Even tha most noncontroverslal statutes, such as those punishing persons convicted 
of murde^, divide people into groups according to conduct md motivation, and 
treat various groups dlfferantly* Accordingly, when applying equal protection, 
courat have operatlonalized !'equal" to mean, similar and "protection'* to mean treat- 
ment. Thus the Fourteenth Amendment does not require that every single person be ^ 
dealt with in eKactly the same way but rather that slallar^ persons be treated 



' . th« Constitution of the Uali^ States, that:, ^^^^^^^ ^ ^ 

of thts, It is not only the tight i iut the . 

aolCTn duty of a atata to advance thm safety, happlnasfl . 

and prosperity of Its people; . .by any W every '. . 

act of legislation which It may dem to be eonduclve ■ . ^' 

to- these 'ends,:;'. ,50_ ■ , - - ^ . ^ " 

llowever, there have been Instances when the Cairt determined that a' state's purpose 
was not legitimate. • • • *^ - 

. In Loving V. VlrglnlaSl the Court pronounced the purpose of a state law ' V 

illicit, and went on to explain that this examlHatlon of purpos* Is approprlatfe 
since the Equal Protection Clause requires more than a simple showing than all 
personsln a given class ire treated similarly. In 1967, Virginia enforced a 
. miscegenation statute, the purpose of which was to preserve the racial integrity of 
its white cltMens. Virginia contended that the statute did not violate the 
Fpurteenth Mendment because It punished equally both' the white " . 

'■"P**'^ in the Interraclfal marriage. 

^ In Tepudlatlng Virginia's contention that the equal protection clause requires 
only equal treatment, the Court stated; ''^m relect the notion that the mere ' 

equal application" of a statute containing racial classifications Is enough to 
remove the classification from the Fourteenth Mendment's proscription of all 
Invidious racial dlscriminatlbn. "52 . 

, Then the Court went on to reject the stated Inteit of the taw: "There is 
patently no legitimate overriding purpose Independent of Invidious racial 
discrimination which justifies this classification. "53 • 

This two-step test of the application of equal protection— determlnaflon first 
Of a proper legl^slative purpose and second of a rational relationship between, 
.means and end— Is termed the rational basis test. In addition, to giving a 
presumption of validity to state purposes under "the rational basis teat, the Court 
also rather generously defers to legislative judgment on classlflcatl^^ This 
deferral Is. necessary since some mea«re of over- and underlnclusiveness can he- 
discovered In aily law. It Is up to the courts to decide how Ill-fit the relation- 
ship between the criterion and the end must be before It Is considered arbitrary; 
the rational basis test gives wide latitude to the states In this respect. This 
latitude appeared to wane In ±he late 1960''s as the Supreme Court evolved a pore 
stringent 14th Amendment 'standard . and thus developed what has been called the "new 
equal protection." * , • 

The new test— called "close scrutiny"— Is based on two doctrines: that' of 
suspect .lasalflcatlon and of fundamental rights. These two doctrines are 
essentially standards for determining the degree of fit required between means and r 
ends. In contrast to the looser "rational basis test" whlcH tolerates broad 
margins of over- and underlnclusiveness, these two ddctrlnes require a tighter fit. 

^ A fundamental right is one which Is either directly guaranteid In the Bill 
Rights or emanates from one of these rights. 55 jhe Court has termed these "the 
basic civil rights of man, fundamental to our very existence and* survival. "Sf The 
right to vote, 37 to marry, 58 to marital prlvacy,55 to procreation, 60 to abortlon,6l 
an^ tQ ,»avel,b2 are, some of the rights reRarded as fundamental by the Court. 
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The flrst stap then,. and the eentral one forp.aqual proCeetlon analysis » 
Inirolves dataraintog which llnas or classlflcfltlons ars parolssibla.*^ ahe key 
concept thef^e Is that of -'relatadnesst" A pontlnuim exlsta with "completely 
related" or "reasonabla" at one and and "complately unrelated" or "arbitrary" 
at the othfr. A grouping Is deOTad "arbitrary," If the criterion upon which It Is 
baaed Is unralatad to the state's purpose for teha legislation at Issue, For 
examplei If a stata^ for the purpose of curbing Juvanlle crlma, Imposed a curfaw 
on all blue^eyad minors, then the state would be guilty of an "arbitrary" groupln| 
since no relationship eKlsts betwein blue-eyed Juveniles and a^tandancy toward 
orlmjiial conduct. On the ojther hand, a grouping Is reasonable If Its criteria 
^ are rtlat^d to the state's purpose» For ex^ple. If a state toppsed a fine on all 
convieted juveniles I the grouping of Juveniles would be considered reasonable 
because a manlfaiit relationship exists between convicted juveniles and crtae. 

An oversimplification results from uslnf obvious exMpleat thpse Illustrations 
suggest that relet edness and unrelatadness are discrete qualities when in fact 
they are not. It Is usually tlot a question of whether the criterion and the end 
ara- related or unrelated, but rather one of how well they are ralatad, A * v 
criterion can be considered/ arbitrary even when, related to the purpose of the law 
If the relationship la distant. Th% Supreme Court and Its commentators have 
labeled this distant relationship "lll^f it, "^8 . ' ' . 

' ' . - ^ .-^^ . ' 

lll*flt Is the consequence of two types of legislation: overlncluslve and 
undarlncluslva. The former occurs wfien a statute^ picks out or affects more people 
than It should. Underlneluslve'nass results when a statute affects fewer people 
than It should. For eKample, If the federal CpngresSj upon a finding that 
saecharln la carcinogenic, prohibited the sale of soda pop containing saccharin, 
the law could be termed underincluslve since soda pop is only one of many foods 
containing the sweetener. If, on the other hand, the law prohibited the sale of ' 
all artlflcally sweetened soda popi It would be overlncluslve since saccharin is 
only one of many artlfical swaatenersp some of which may not be carcinogenic. 

It should be apparent that a state could use this process of fitting a means 
to an end to defend legislation of dubious quality. For example, If a state's 
purpose were to subordinate women to men rather than^ to choose the best studentsv 
for admission to professional schools, then gender would be wall-suited for 
deciding who should be admitted to Ktha state's law and medical schools, Unde;r 
the means-end test, this classification would be relatid and permissible. Thus in 
equal protection analysis it is necessary to go beyond a mere test of fit £o a 
second- step: identifying the state's purpose for the law and dataralnlng whether 
this purpose Is legitimate, , • " 

^ ' * ^--^ ' 

In the great bulk of the cases it decides, the Supreme Court"°^as deferred to 
the wisdom orf state legislatures and^assiOTed that these bodies, when legislating 
to protect the health, welfare and safety of their citizens, were guided by 
legitimate state purposes,*? As the Court noted In a case questioning the limits 
of a state's police power, ' ^ v 

A State lias the same undeniable and unlimited 
jurisdiction over all persons and things within its 
territorial Itolts, as any foreign nation, where 
that jurlsdlctlpn is not surrendered or restrained by ' 




Tlie siispect cl^ilication; dbctilne grew,^©^ of the Court raeoRnlttdn fthat: - 
classifications ,4Tawi^M racial lliits ara%|Qhereritly sus and carry ' a very ^ 
heavy burden of j^tif%atlM Once the ^^ect clafilf Icatlon prlnclpla hadV , 

become clearly established in race caiesi otl^r |orms of 4licrlmlnatlon began to be 
attacked on the ground that thrfy too^wer^ s^uipect* Rate^^ and alienage's have been- 
firmly eitabllshed ae suipect claasl|lcatlQnsr ^JtllegltjUn^ sax^fi' and 

r pdverty^^ have been debated as to their susjl^^neaa, * ^ ^ 

' ■ »• ^ ' -.. ' ^^''^^^^ ' . T'^ _ ' \ , . 

Under the equal protection'^ atr^^^^^tlny' test , either a ' 

suspefcfi classification or a fimdOTental ^^^^^nvolved, a hl^er standard than 
that, of the rational basis test must be used* ^^s stricter slandard requlres^ — 
that in order to survive review i the state law at issue must further a "compelling 
^ state' interest-' and must/ be less restrictive, of £ederally>rotected rights than any 
alternatlye means of prompting that interest* 69 1 ' ' • 

Strict scrutiny can be contrasted #lth' rational basis as follows: rational' 
basis requires, a proper legislative purpose, strict scrutini^equlres a compalllnR 
atrfte Internst! rational basis requires a rational relatlonsMp. between thfe means ^ 
and the end, strict scrutiny requires that the state 'use |he best and narrowest 
method available. Lastly, ^^hlle rattonal basis ^Ives a presumption of valldit'y to 
' the state strict scrutiny places the burden of proving a cotnpellino state interest' 
on the state. ^0 ' / ' ^ 

This, two-tiered approach to equal protection was very inuch the prbduct of the 
Uarren Court* Since the establlstaent of the Court of Chief Justlci Burger^ the ^ 
'strict scrutiny test seems ^reserved for a very few cases™usually invoLvinp 
racial discrimination. In its place the Court has adopted a' test that' Is less 
demanding than strict scrutiny but more stringent than rational basis. 

In two 'rtpent cases^l the Court has applied this test. Both dealt with groups 
that 3 while ngV conclusively .suspects do represent classifications about which 
the Court has remained skeptlcali gender and illegitimacy* This test would seem 
to have two parts. The Jirst involves a deterftlnmtlon that the groups while hot 
suspect^, ^'is analogous in many respects to the personal characteristics that have : 
been held suspect when used as a basis of statutory differentiations /'72 The 
second pbrt involves a Judicial awareness that 'these classifications are subject 
to scrutiny under the Equal Protection Clause. ^^73 Although 'classifications based 
on this analogy . . .fall info a" realm of less than strictest scrutiny. . . we 
also estafrlifth that the scrutiny is not a, toothless one,^'74 order to withstand 
% a challenge5 the classification ''n^i^t serve Important government objectives and 
^ must be eubatantially related to the , achievement of those objectives* *^75 

' The essential differences between this test (which can be termecf 'heightened 
. judicial scrutiny^-) and the cAse scrutiny test are that this test^ Involves ^ 
"scrutiny*'^ the other "close scrutiny i" this teat involves a group "analogous'* to 
suspects the other suspect^ and this test requires that legislation serve , 
"important government obiectlveei'' and the other a -^com^lllng state interest.^' 

The Court has provided some commentary regarding what are not inportant 

* govermnent objectives.' avoiding intrafamlly controversy ; ^6 reducing the workload' 

* on courts:'^ and admlnistrative-eaae and convenience, 
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' '*Helfl[htenec! Judicial Scrutiny" Applied to Children - 

/As we'iyegestea above, the devalopment of a unified approach to children's 
First Amendment rights requires that a test be developed which can be applied to 
a n^ber of legal. issues Involvinc freedom of ipeech vig-a-vl8 minors. The 
heip:htened judicial scrutiny teat would smma appropriate' because it proYides a 
mechanism for dlscusainp the exercise of a fundamental right by a group that, 
although not suipect, is regularly claasiped on the basis of personal characterise 
tics. ' 

kThy should children constitute a classification that is at least suspicious 
if not suspect? Kenneth Karst^^ has sugsested tfhat there are two factors relevant 
in detefminlng the degree of suspectness* one emphasises the value of respects 
classification on the basis of a trait that Is Immutable and.htphly visible leads 
to a system of thought dominated by stereotypes whlch'^of ten imply the Inferiority, 
of the person so categorized* ' j 

The other emphasises the value ^f participation^ This factor m^ seem 
unrelated to children since their ostensible participation in the democracy is 
precluded. But the First Mendment protection for freedom of expression is not 
limited to political expression. As Thomas Emerson has pointed out^ ''The principle 
also carries beyond the political realci* It embraces tlte right to participate in 
the building of ^he ijhole culture, and Includes freedom of expression in religion, 
literature^ art, science, and all areas of human learning and knowledge. "^0 If 
tb iblllty to actively participate In^ the dCTiocracy were a criterion for suipect-- 
n-. then alienage, for example, could not constitute a suspect, classification. 
But the Court has ^one to great lafigths to stipulate that although aliens may not 
vote, their categorization is suspect and they must be allowed to participate in 
institutions such the state bar-l and the civil service/'^^ 

Perhaps the stron;^,est reason in favor of considering children suspect in 
this context is because discrimination against children, and the attendant limit 
on their right to receive Information, invades one of the most fundamental interests 
of children: the Interest in becoining an informed member of the adult sotiety,83 

Given that for the sake of the present arguments the classification pf 
children is suspect enough to trigger the helghft^ried judicial scrutiny test, two 
questions must be answered i (1) does the re^.ulation at Issue serve an Important 
ggvernment objective ; and (2) is the regulation substantially related to" the" 
a chievement of that objective . 

In order to ap^ly these two criteria, it is Instructive to look at' a factueil 
situation that the Supreme Court faced recently in Federal Communications 
Commission v. Paci^lca Foundation , At 2 o'clock Inthe afternoon a non^commerciu i 
radio station in Ilew Yor"k City played the recordlnf **Filthy tJords^' taped by 
satiric himiorist George Carlin. The recording was played during a program abuut 
contemporary society's attitude toward languace. Because the recording contained, 
according to Carllns "the words you couldn't say on the public aln/aves,* 
inmedlately before Its broadcast listeners were advised that it included ' seiisltivc 
language that mlf^ht be reparded as offensive to some , * 

A man who had heard the recording while drlvlnc with his f if tdan=year"olc1 
son^5 cOTiplalned to the FCC. In its response, the station explained that ^'Carlln 
is not mouthing obscenities, he Is merely using words to sntlrlae as harmless and 
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essentially silly our attitudes toward those uords.-'26 

The issue the Court faced in this case that is of Importance to this 
aiscussion is whether speech that Is^ concededly n^t ^obscene' may be restricted as ^ 
"indecent*'^ The answer of the Court was affirmative; although the words used 
are not G^te^rically excluded^f rom ra^io, because ofpthe presence of children in 
thi audle'ncc^indecent speech could be proscribed. ^7 jhe ruling in this case is 
that.-the ifte o£ speech which is deemed Indecent may be prohibited from daytime 
radio pBfa^raimnins when presumably children are in the audience. Since the Court 
tfent to^preat J^ength^ to'define ^'obscene'^ as separatG from *'indecent'^ speech, 20 
the assumption can be made that indecent speech is not outside First Amendment 
nrotectlon. Thus we re#ch_,the question of why the fundamental First toendment 
rir^ht9 of children can be so li-mited* 

Under the hei|-htened judicial scrutiny, test , the two questions that must be 
answered pertain to the Government objective and the relationship of the regulatiaa 
to that objective. The objective of both the FCC and the Supreme Court in " 
1-acif ica would sfeem to be to pfutect children from a certain type of lanouage. 

According to the dicta of' Bellutti, there are thret^ clrcumsLaatial guvattun^uL 
objectives which may lead to the circumscription of children's constitutiohal 
rirbts; if % system makes a child partlcularlv vulni^rable, such as the adult coull 
system would: If a child, throuph a decision, could cause himself harm; and if the 
reinforcement of parental authority so requires. The first objective is clearly 
not rtilated to Paclf ica . Neither ia tlm third, for, in truth, this ruling removes 
all discretion from parents and gives it to a regulatory cQnimisaion. 

The ^e*.uiid objective may pertain, tor uae dould ari^ue, alchou^h uut dLi^unHlyi 
a child, by choosing to listen to a recording suih as Carlln's could 
umj^iLtinKly du himself some undefined harm. Assuming that this is the objective 
of the ruling, it must nov be detemined if there is a substantial relationship 
betweeu the re>'alatlon and the achieving of thin objective. 

'^!i^L L\i^ LiicaUlti^t, mL "^..hSt^iLkL lal" ii. Lhls ^wLiL^,,L? The j^ulJ^iiM^ L u 1 i 

sumeuhere bcLween.the reasonable relationbhiu of the rational basis test and th.. 
requirement of the narrowest and beat alternaLlv^ of ,the strli^t acrutiny tesL. 
The question may be posed in this manner: is prDscrlblng indecent lan-uar^e from 
daytime radlu an efteutlve vjc^y to keep chlldrun from duln^, themselves this 
undfe^finable harnf In the uutai dbsencc of persuasive evl(l..nce, the Bwbstaui 1^ i 
af thlB relationship pale^ . Sl;.ce this au.stlon cannut be answered strongly in 
the: affirnative, it is appaient th^t th. objective does noi meet the. helghteued 
judlwlal acruLlny LeSt uf substantial rei I a 1 1 unstil p ^ and thai, vAi^a this test Is 
applied, tfic I'CC .ulin cunaldered in i^cUica vIuImLcs the First Aiauudi.ent .l|^i. 
v>f ctiiidLeti. 
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.... i.,pMCt UM. I i i'ii i A...i (w. I L,:: K,a j£ ii.l an.^^ lu imlx.} :ltlat!n 
gr.,ups suw.h aii the natiuual ifA an i Aciiu,. fur Chlidran'o le i . v 1 s i un'' and 
prof essioEial ULgani^ations such as ihuMCuuMcll un h«mtal i t^alth of Ltic Ame.l 
Dental Association and tht? America^ Ihibllc iltfaith AsBtn i ^ L iun'' ^ nr. luibylu'* 
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Coiioress for lecislation which would limit the types of communication available 
to children. Congress in turn is pressurinp, federal agencies like the Federal 
Co^unlcationa Cocmlsslon and the Federal Trade Commission to make rules defining 
material pentiissible for children's consimiptlon. 

Although this trend seens to be gathering momentum, there Is as yet no 
mechanism for defining what the rights of children are and no approach which allows 
for the uniform application of those rights, 

Tiie heightened Judicial scrutiny test would give laMnakers and judoei alike 
guidelines to be used in insuring society's Interest In the protection of children 
and the child's interest in becoming an Infomed member of the adult society. 
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